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FOREWORD

Foreword

I dentifying and resolving conflict-of-interest situations is crucial to good governance
and maintaining trust in public institutions. However, experience shows that this can
be difficult to achieve in daily practice. In response to growing demand in the public
sector, this Toolkit provides a set of practical solutions for developing and
implementing ways to manage conflicts of interest in accordance with the OECD
Guidelines for Managing Conflict of Interest in the Public Service.

This Toolkit was developed in co-operation with OECD member and non-
member countries. Several international forums endorsed the Toolkit for use in
various regions, including South East Europe (High level Forum on Implementing
Conflict of Interest Policies in Government and the Public Sector, Prague, November
2003), the Asia-Pacific region (ADB/OECD 4th Regional Anti-Corruption Conference
for Asia and the Pacific, Kuala Lumpur, December 2003) and Latin America (Forum
on Implementing Conflict of Interest Policies in the Public Service, Rio de Janeiro, May
2004). Various tools have already been adapted in national contexts or tested by
public organisations worldwide.

The Toolkit was prepared by Howard Whitton in collaboration with Janos Berték
of the OECD Public Governance and Territorial Development Directorate, with
illustrations by Ldszlé Quitt. The author wishes to thank the OECD Expert Group on
Conflict of Interest for the invaluable comments and suggestions, and Marie Murphy
for her assistance in the preparation of the publication.
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INTRODUCTION TO CONFLICT OF INTEREST MANAGEMENT

Introduction to Conflict
of Interest Management

In most countries there are increasing expectations from ordinary citizens,
business leaders and civil society that governments should deliver higher
standards of integrity in the civil service, public institutions, public services,
government-controlled corporations, and government itself. In this context,
conflict of interest in its various forms should become a significant
consideration in the day to day work of those who occupy any position of trust.
This Toolkit is intended to help to make those expectations a practical reality.

Conflicts of interest in the public sector are particularly important
because, if they are not recognised and controlled appropriately, they can
undermine the fundamental integrity of officials, decisions, agencies, and
governments. “Integrity” is used in the public sector to refer to the proper use
of funds, resources, assets, and powers, for the official purposes for which
they are intended to be used. In this sense the opposite of “integrity” is
“corruption”, or “abuse”.

Conflict of interest is both a straightforward and a complex matter: in
principle easy to define - in the public sector a conflict of interest arises “when
a public official has private-capacity interests which could improperly influence the
performance of their official duties and responsibilities.”* Establishing effective
policy frameworks to control conflicts can be a complex task. To resolve a
specific conflict, it is necessary to establish relevant facts, apply the relevant
law and policy, and distinguish between “actual”, “apparent”, “real”, and
“potential” conflict situations. This requires technical skill and an

understanding of the many issues which are usually involved.

Most people are uncertain about this area of public sector ethics, partly
because the language itself can be confusing. “Having an interest” in, for
example, the outcome of a decision is not the same as being “interested” in
the outcome, i.e. curious. If officials could gain something personally from
their decision they can be said to “have an interest” in it.

* OECD Guidelines for Managing Conflict of Interest in the Public Service.
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INTRODUCTION TO CONFLICT OF INTEREST MANAGEMENT

A “conflict of interest” therefore involves a conflict between officials’
personal interests (what they could gain, not necessarily financially) and their
duty as a civil servant and is to be avoided as far as is reasonably possible. In
general, the appearance of a conflict of interest is also to be avoided, to
minimise the risk to the organisation’s reputation (and officials’ personal
reputation) for integrity. As perceived conflicts of interest could be similarly
harmful to the trust in public decision making, managers should also consider
perception when they decide on specific cases.

There are costs attached to such avoidance, and costs in preventing,
assessing and managing such risks. There are also costs involved in any actual
harm that does in fact result from a particular conflict situation. As in most
areas of public management, a realistic, contextually-appropriate and
proportional response to each case is required.

New forms of partnership between government and the private sector
and increasing engagement by governments with civil society, mean that
conflicts of interest take new forms, presenting new challenges to policy-
makers and public managers. Conflict-of-interest situations cannot be
avoided by simply prohibiting all private-capacity interests on the part of
public officials: instead, public officials must take personal responsibility for
identifying and resolving problem situations, and public institutions must
provide realistic policy frameworks, set enforceable compliance standards,
and establish effective management systems. They must also provide
training, and ensure that officials actually comply with the letter and the spirit
of such standards.

This Toolkit, and the OECD Guidelines for Managing Conflict of Interest on
which it is based, take the position that a conflict of interest is not necessarily
corruption, which is understood as “actual abuse of public office for private
advantage”. But a conflict does have the potential for corrupt conduct. Conflicts
between private interests and public duties of public officials must therefore
be correctly identified, appropriately managed, and effectively resolved. Left
unresolved, a conflict of interest can result in corrupt conduct, abuse of public
office, misconduct, breach of trust, or unlawful action. More importantly,
public confidence in the integrity of public institutions can also be seriously
damaged.

The main focus of the Toolkit is on the actions of individuals, which can
either compromise or reinforce the integrity of whole institutions. Where the
focus is on systems, the Toolkit encourages users to consider specific tools as
part of an “integrity system” which strengthens reliable government and
public management. Some tools may be used for more than one purpose,
supporting both individual and systemic integrity.
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INTRODUCTION TO CONFLICT OF INTEREST MANAGEMENT

This Toolkit is intended to provide generic examples of practical ideas
and instruments for policy makers and managers to develop, adapt, and apply
as suitable in their own political and administrative context. As a guide for
users, each Tool specification contains a link to the relevant section(s) of the
Guidelines, and the key ideas in the Guidelines are similarly cross-referenced
to the Toolkit elements.
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Conflict of Interest
Management Tools:
Listed by Application
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Key Concepts Tool 1, 2, 3,5, 8, 15

Transparency/accountability Application Tool 7, 9, 10, 11, 13

7

P
Basic Management Process or System Tool 3, 4, 6, 10, 15
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.
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Education/formation Application Tool 3, 4, 6, 8, 14, 15
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Enforcement Application Tool 5, 7, 8, 9, 10, 11
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TOOL SPECIFICATION NO. 1

Tool Specification No. 1

TOOL NAME: “Conflict of Interest” — Definition
TOOL TYPE: Definition of basic idea.

APPLICATIONS:

1. Inclusion in a rule/policy/law.

2. To provide objective test of conduct/facts.

3. To provide a clear factual basis for effective identification
and management of individual cases, and for sanctions.

4. To provide a clear concept for teaching/training/information.

Comments. This basic definition conveys the three elements of “conflict of
interest” in a simple way, and can be objectively tested. The fundamental idea is
that where there is, in fact, an unacceptable possibility of conflict between a public
official’s interests as a private citizen (private-capacity interests) and their duty as
a public or civil servant (official duty), a “conflict of interest” can be said to exist.

The basic definition can also be applied in order to test situations in which there
appears to be a conflict of interest, but this is not in fact the case, or may not be the
case. It is crucial to distinguish such a situation as an “apparent conflict of interest”.

For a public official, having an “apparent conflict of interest” can be as serious as
having an actual conflict, because of the potential for doubt to arise about the
official’s integrity, and the integrity of the official’s organisation. Apparent conflicts
of interest can be investigated using this definitional tool by asking: “Does Official X
appear to have a conflict of interest?” [By contrast, a “potential conflict of interest”
may exist where an official has private-capacity interests which could cause a
conflict of interest to arise at some time in the future.|

The basic definition used here assumes that a reasonable person, knowing the
relevant facts, would conclude that the official’s “private-capacity interest” could
improperly influence the official’s conduct or decision-making.

It is usual for the meaning of “private interests” to be defined specifically. It may
also be necessary to define the terms “public official” and “official duty” specifically,
to remove the possibility of doubt in application.

LINK: See Guidelines, Preface, Section 1.1.

Definition: A conflict of interest involves a conflict between the public duty and
the private interest of a public official, in which the official’s private-capacity
interest could improperly influence the performance of their official duties and
responsibilities.
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TOOL SPECIFICATION NO. 2

Tool Specification No. 2

TOOL NAME: Conflict of Interest — Diagrams 1-6
TOOL TYPE:  Representational diagrams.

APPLICATIONS:

1. Concept clarification generally, in conjunction with Tool No. 1.
2. Training.

Comments. The various elements of the Diagrams 1 to 6 show the
functional relationship between public officials (vertical axis) who exercise
official power by making decisions or taking action on behalf of the State or
an authority, and private citizens (horizontal axis) who seek to pursue their
rights and interests.

The diagrams show how a conflict of interest involves a possible breach of
trust, namely - a breach of the entrusted responsibility not to misuse his/her
official position in order to obtain an improper private-capacity advantage,
either for the official themselves or for another private interest.

The diagrams represent the trust relationship which characterises public
office. They show the difference between an official’s two “roles”, as public
official and private citizen. The diagrams apply in general terms both to
appointed officials and elected officials.

The essential features of corruption and abuse of office are also shown
clearly as involving a “breach of trust”.

LINK: See Guidelines, Preface, Sections 1.1; 1.2.
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TOOL SPECIFICATION NO. 2

Diagram 2.1. The role of the public official

The PUBLIC OFFICIAL -
may exercise state powers and perform
functions lawfully, affecting the rights
and interests of private citizens...

The PRIVATE
CITIZEN:

has rights... ... and interests...

Notes: It is important to recognise that the term “public official” is being used
here generically to refer to public servants, civil servants, public employees, or
elected officials, or any other kind of official who performs public functions or
duties on behalf of the State, a government, or a government organisation,
where the exercise of lawful power is involved.

A public official can be concerned with the exercise of entrusted official
power, with direct or indirect consequences for citizens. The functional
responsibilities of public officials should therefore be the primary focus of:

e The organisation’s conflict-of-interest policy.
® The relevant code of ethics/code of conduct, and

e The organisation’s transparency and accountability mechanisms.
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TOOL SPECIFICATION NO. 2

Diagram 2.2. “Public office is a public trust”

The PUBLIC OFFICIAL —
... is trusted to make decisions affecting
the rights and interests of private
citizens...

The PRIVATE
CITIZEN:

& TRUST

has rights... ... and interests...

Notes: It is important to recognise that citizens and the State (as the ultimate
employer of public officials) are both entitled to trust that officials will provide
“professional’ service, unaffected by personal or private interests.

Where this principle is not observed, trust in government and public
institutions’ reputation for integrity usually suffer.

This diagram makes it clear that maintaining trust is a central integrity
issue for public organisations, governments and individual civil servants.
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TOOL SPECIFICATION NO. 2

Diagram 2.3. Conflict of interest

The PUBLIC OFFICIAL -
... holds an official position, which could
be used improperly for private

advantage.
.’.A
As a PRIVATE CITIZEN,
&= TRUST ? == the public official has:
. “private interest which
Rights of the CITIZEN could improperly
affect the performance

of official duties”.

Notes: Trust in the “integrity” of the official and the organisation can be
seriously damaged by suspicion that the public official’s performance of
official duties could be affected by a personal conflict of interest.

As all public officials have private interests of some kind in their capacity
as private citizens, it is necessary to identify and manage conflicting interests
whenever they arise, to maintain trust.

Trust can be protected and improved, by making sure that there is no
improper connection between an official’s official functions and their private
interests, including the interests of related persons or organisations, for
example, by making the official’s relevant “private-capacity interests” known
to their organisation, and, for high-level officials, to the public at large.

The situation represented above is also called an “actual” or “real”
conflict of interests. In practice, the terms “conflict of interest” and “actual
conflict of interest” have the same meaning in the Toolkit.
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Diagram 2.4. How a conflict of interest can become corruption

The PUBLIC OFFICIAL -
actually misuses official
power/resources for (improper)
personal gain...

The PUBLIC OFFICIAL
= ———— obtains an improper
advantage or benefit,
CITIZENS... in their capacity
as a private citizen.
(“Abuse of office”.)

Notes: The diagram shows a situation in which an official’s actual performance
of official duties (exercise of state powers, etc.) is in fact improperly affected
by conflict of interest: in this example, the official has taken advantage of their
public position to give an improper advantage to themselves, or to some other
private interest.

This diagram shows the “breach of trust” aspect of the definition of
corruption.

In general, the breach of trust shown here could involve dishonesty (e.g.
fraud, misrepresentation), breach of the law or regulations, misuse of funds or
resources, abuse of position (e.g. to demand payment or impose a penalty
unlawfully), failure to perform official duty adequately or correctly, etc., for
reasons of personal advantage.
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TOOL SPECIFICATION NO. 2

Diagram 2.5. Managing a conflict of interest: divestment/blind
trust arrangements

The PUBLIC OFFICIAL -
... performs official functions after
divestment of relevant private interests...

/<~., The PUBLIC OFFICIAL
A will have a conflict of
interest unless the

‘E private interest is
TRUST E’disposed of, oris in fact
CITIZENS... _being managed
independently

— “at arm’s length”

Notes: The conflict of interest shown here is being managed by divestment
(removal, sale, etc.) of the official’s ownership or control of the private interest
(asset, etc.) in such a way as to prevent the official’s private interest from
affecting their official action.

Where it is feasible to do so in practice, and likely to be accepted by the
world at large as adequate, another person may be given complete and
independent control of the official’s interest/asset. Such a “blind trust”
assignment/delegation of responsibility must be genuinely independent of
influence by the official in fact and in appearance.

The diagram shows that it is important that both the official and their
organisation must be able to demonstrate publicly that the official’s interests
were in fact at arm’s length from official decisions and actions in which they
were involved, so that public trust is not put at risk.
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Diagram 2.6. Managing a conflict of interest: recusal arrangements

The PUBLIC OFFICIAL -
... withdraws from performing official
functions because of continuing
ownership/control of relevant private
interests...

The PUBLIC OFFICIAL
N will have a conflict
‘A ofinterest
CITIZENS... ;m/es(sj he/she Wit/Lqraws
rom decision-making
TRUST E’ relevant to the conflicting
personal interest.

Notes: In this example, the conflict of interest is shown as being managed
appropriately by recusal (withdrawal) — that is, by having another official
temporarily perform the official’s duties etc. that otherwise would be affected
by the conflict.

This option may not always be available in practice, for example where
the conflict of interest involves a family, ethnic or religious affiliation, or it
may not be an efficient solution to a conflict (if the same conflict of interest is
likely to occur often).

The recusal option may also be unconvincing to the world at large, unless the
organisation and the individual official have established good administrative
procedures to ensure that the recusal arrangement is effectively implemented,

and have good reputations for integrity already.
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TOOL SPECIFICATION NO. 2

So, the Gatekeeper
gets to bring
the whole family?
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Tool Specification No. 3

TOOL NAME: Objective Tests for Identifying

a Conflict of Interest

TOOL TYPE: Structured questionnaire.
APPLICATIONS:

1.

2.
3.
4

Identification of conflict situations in specific detail.
To provide objective identification of relevant conduct/facts.
To provide a clear set of routines for teaching/training.

To provide objective evidence for management of conflict
situation.

Comments. The following tests proved a simple questionnaire-style
framework for identifying the specifically relevant features of conflict-of-
interest situations in detail.

Every public official should understand the daily application of these tests,
and every senior manager should be competent in applying them to actual
situations in the organisations. Failure to do so will probably increase the
probability that conflict of interest situations will escape attention.

These tests could be included in professional formation programmes, in
conjunction with the definitional tools No. 1 and No. 2.

Civil society organisations could also use this tool for training, and for
conducting courses, for example, for journalists.

LINK: See Guidelines, Sections 1.1; 1.2.
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TOOL SPECIFICATION NO. 3

Tests for Identifying Conflicts of Interest

Instruction: In this test, ask and answer each question in order.

TEST 1

Conflict of Interest

Also referred to as an actual or real conflict of interest:

® Question 1: What official functions or duties is Official X responsible for?
[Refer to functional duty statement, position description, law, or contract of
employment, etc., or statement of the functions of the official’s organisation, etc.]

e Answer 1: Official X is responsible for functions 1, 2, 3 (etc.) in ministry B.

® Question 2: Does Official X have private interests of a relevant kind? [See
Comments on “relevant private interests”, below.]

® Answer 2: Yes, Official X has job-relevant private interests. [The relevant
facts are clear.]

Conclusion: Official X has aconflict of interest.

Comments. Relevant interest in this context refers to a private interest
which could be affected by the performance of the official’s duties or
functional responsibilities, and is:

1. Qualitatively, of such a kind that it would be reasonable to believe that the
private interest could improperly influence Official X’s performance of
their official duties (for example, family or parental responsibilities,
religious belief, professional or political affiliation, personal assets or
investments, debts, etc.); or

2. Quantitatively, of such value that it would be reasonable to believe that the
private interest could improperly influence Official X’s performance of
their official duties (for example, a significant family business interest, or
an opportunity to make a large financial profit or avoid a large loss, etc.)
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Tests for Identifying Conflicts of Interest (cont.)

Instruction: In this test, ask and answer each question in order.

TEST 2

Apparent Conflict of Interest

® Question 1:What official functions or duties is Official X responsible for?
[Refer to functional duty statement, position description, law, or contract of
employment, etc., or statement of the functions of the official’s organisation, etc.]

e Answer 1: Official X has official responsibility for functions 1, 2, 3..., in
ministry B.

® Question 2: Does Official X hold private interests of a relevant kind? [See
Comments below.]

e Answer 2: It appears to be the case that Official X may have relevant private
interests. [The relevant facts are not certain.]

Conclusion: Official X has an apparent conflict of interest.

Comments. Relevantinterest here means the same as in Test 1 above.

An apparent conflict-of-interest situation can be as seriously damaging to the
public’s confidence in a public official, or the official’s agency, as an actual
conflict. An apparent conflict of interest should therefore be treated as
though it were an actual conflict, until such time as the doubt is removed and
the matter is determined, after investigation of all the relevant facts.

In summary, an apparent conflict of interest requires further investigation: the
relevant facts about Official X’s private interests, and their official position/
responsibilities, must be established accurately, so that a judgement can be made
about whether Official X has a real conflict of interest, or not. This may in turn
lead to a conclusion that Official X’s actions also constituted actual corruption,
for example, because the conduct of Official X satisfies a test of corruption
provided by a relevant law, such as in relation to incompatible relationships or
functions, or improper/dishonest conduct in an official capacity.

Until such time as the facts about Official X’s relevant interests and official
duties are made clear, Official X can be said to have a continuing apparent
conflict of interest.
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Tests for Identifying Conflicts of Interest (cont.)

Instruction: In this test, ask and answer each question in order.

TEST 3

Potential Conflict of Interest

@ Question 1: What official functions or duties is Official X responsible for?
e Answer 1: Official X is responsible for functions X,Y, in ministry B
® Question 2: Does Official X hold private interests of a relevant kind?

e Answer 2: No. at the present moment, Official X has interests which are not
job-relevant, but it is reasonably foreseeable that in the future, X’s personal
interests could become relevant interests.

Conclusion: Official X has a potential conflict of interest.

Comments. Relevantinterest here means the same as in the above tests.

The significant factor in this test is that Official X has private interests
which are currently not relevant interest, because Official X’s current official
duties are currently unrelated to his/her private interests.

However, if it is likely or possible that Official X’s official duties could
change in such a way that their private interests could affect their
performance of official duties, then those interests would become relevant
interests. For example, a close relative works in the same ministry as X, but
has no contact with X in any official role: however it is reasonably foreseeable
in the circumstances that because X is a senior auditor with wide
responsibilities, X could be asked to audit the work of their close relative.

As a result Official X could currently be considered as having a potential
conflict of interest. This situation could continue indefinitely: it must be
distinguished carefully from an “apparent conflict of interest” (see Test 2 above).
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No problem!
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Tool Specification No. 4

TOOL NAME: Generic Checklist for Identifying
“At-risk” Areas for Conflict of
Interest

TOOL TYPE: Checklist (Open-ended).
APPLICATIONS:
1. Management action.

2. Training applications.

Comments. The following generic checklist is intended to be used by
managers to identify those areas of their responsibility where the
organisation is at risk if conflict-of-interest situations occur.

In each case a “yes” answer is desirable.

For most questions, an effective administrative procedure is necessary, to
enable the risk of conflict-of-interest situations to be identified and reduced,
or, at a minimum, managed effectively.

Therefore, in the case of a “yes” answer, the user should go on to ask
themselves “What is the relevant administrative procedure, and is it effective?”

In the case of a “no” answer, the user should go on to ask themselves “Why
is there no relevant administrative procedure, and what could be done to establish an
effective process?”

LINK: See Guidelines, Sections 1.1; 1.2; 1.3; 2.2.3.
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Generic Checklist for Identifying
“At-risk” Areas for Conflict of Interest

1 Additional ancillary employment

@ Has the organisation defined a policy and related administrative procedure
for approval of additional/ancillary employment?

o Is all the staff made aware of the existence of the policy and procedure?

@ Does the policy identify potential conflict of interest arising from the
proposed ancillary employment as an issue for managers to assess when
considering applications for approval?

@ Is there a formal authorisation procedure, under which staff may apply in
advance for approval to engage in additional employment while retaining
their official position?

e Is the policy applied consistently and responsibly, so as not to discourage
staff from applying for approval?

® Are approvals reviewed from time to time to ensure that they are still
appropriate?

2 Inside information

@ Has the organisation defined a policy and administrative procedure for
ensuring that inside information, especially privileged information which is
obtained in confidence from private citizens or other officials in the course
of official duties, is kept secure and is not misused by staff of the
organisation? In particular:

Commercially sensitive business information.
Taxation and regulatory information.
Personally sensitive information.

Law enforcement and prosecution information.

Government economic policy and financial management information.

e Is all staff made aware of the existence of the policy and procedure?

e Are all managers made aware of their various responsibilities to enforce the
policy?

3 Contracts

@ Does the organisation ensure that any staff/employed official who is or may
be involved in the preparation, negotiation, management, or enforcement

28
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of a contract involving the organisation has notified the organisation of any
private interest relevant to the contract?

@ Does the organisation prohibit staff, etc. from participating in the
preparation, negotiation, management or enforcement of a contract if they
have a relevant interest, or require that they dispose or otherwise manage
the relevant interest before participating in such a function?

@ Does the organisation have the power to cancel or modify a contract for its
benefit if it is proved that the contracting process was significantly
compromised by a conflict of interest or corrupt conduct on the part of
either an official or a contractor?

@ Where a contract has been identified as compromised by a conflict of
interest involving an official or former official of the organisation, does the
organisation retrospectively assess other significant decisions made by the
official in his/her official capacity to ensure that they were not also similarly
compromised?

4. Official decision making

@ Does the organisation ensure that any staff/employed official who makes
official decisions of a significant kind involving the organisation, its
resources, strategies, staff, functions, administrative or statutory
responsibilities, (for example, a decision concerning a draft law,
expenditure, purchase, budgetary allocation, implementation of a law or
policy, granting or refusing a licence or permission to a citizen, appointment
to a position, recruitment, promotion, discipline, performance assessment,
etc.) has notified the organisation of any private interest relevant to a
decision which could constitute a conflict of interest on the part of the
person making the decision?

® Does the organisation prohibit staff, etc. from participating in the
preparation, negotiation, management or enforcement of an official
decision if they have a relevant interest, or require that they dispose or
otherwise manage the relevant interest before participating in such a
decision?

@ Does the organisation have the power, either by law or by other means, to
review and modify or cancel an official decision if it is proved that the
decision-making process was significantly compromised by a conflict of
interest or corrupt conduct on the part of a member of its staff/an official?

5 Policy advising

@ Does the organisation ensure that any staff/employed official who provides
advice to the government or to other public officials on any official matter
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concerning any kind of policy measure, strategy, law, expenditure, purchase,
the implementation of a policy or law, contract, privatisation, budget
measure, appointment to a position, or administrative strategy, etc., has
notified the organisation of any private interest relevant to that advice
which could constitute a conflict of interest on the part of the person
providing the advice?

@ Does the organisation prohibit staff, etc. from participating in the preparation,
negotiation, or advocacy of an official policy advice if they have a relevant
interest, or require that they dispose or otherwise manage the relevant interest
before participating in preparing or giving such policy advice?

® Does the organisation have the ability and processes to review and
withdraw an official policy advice if it is proved that the advice-giving
process was significantly compromised by a conflict of interest or corrupt
conduct on the part of a member of its staff/an official?

6. Gifts and other forms of benefit

® Does the organisation’s current policy deal with conflicts of interest arising
from both traditional and new forms of gifts or benefits?

@ Does the organisation have an established administrative process for
controlling gifts, for example by defining acceptable and unacceptable gifts,
for accepting specified types of gifts on behalf of the organisation, for
disposing or returning unacceptable gifts, for advising recipients on how to
decline gifts, and for declaring significant gifts offered to or received by
officials?

7. Personal, family and community expectations and
opportunities

@ Does the organisation recognise the potential for conflict of interest to arise
from expectations placed on individual public officials by their immediate
family, or by their community, including religious or ethnic communities,
especially in a multicultural context?

@ Does the organisation recognise the potential for conflict of interest to arise
from the employment or business activities of other members of an
employed official’s immediate family?

8. Outside concurrent appointments

@ Does the organisation define the circumstances under which a public
official may undertake a concurrent appointment on the board or
controlling body of an outside organisation or body, especially where the
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body is or may be involved in a contractual, regulatory, partnership or
sponsorship arrangement with their employing organisation? For example:

- A community group or an NGO.

A professional or political organisation.

Another government organisation or body.

A government-owned corporation or a commercial public organisation?

@ Does the organisation, and/or a law, define specific conditions under which
a public official may engage concurrently in the activities of, an outside
organisation, including a privatised body, while still employed by the
organisation?

9. Business or NGO activity after leaving public office

@ Does the organisation, and/or a law, define specific conditions under which
a former public official may, and may not, become employed by, or engage
in the activities of, an outside organisation?

® Does the organisation actively maintain procedures which identify
potential conflicts of interest where a public official who is about to leave
public employment is negotiating a future appointment or employment, or
other relevant activity, with an outside body?

@ Where an official has left the organisation for employment in a non-
government body or activity, does the organisation retrospectively assess
the decisions made by the official in his/her official capacity to ensure that
those decisions were not compromised by undeclared conflicts of interest?
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Tool Specification No. 5

TOOL NAME: Generic Ethics Code Provisions
Relevant to Conflict of Interest

TOOL TYPE: Draft model law/ethics code clauses, for
adaptation.

APPLICATION: Incorporation (after adaptation/redrafting as
appropriate to suit the local laws and legislative
drafting practices) in new or revised ethics law,
code, etc.

Comments. The Tool No. 5 consists of a suite of related draft clauses
which reflect the approach taken by the fundamental definition of conflict of
interest (Tool No. 1).

The draft clauses focus on the key principles of a modern code of ethics or
anti-corruption law for the public sector. The terms “,civil servant, and
“public official, are generic, and include for example “public servant,, etc.

With appropriate adaptation to suit the law and drafting conventions of the
country concerned, these clauses could be used to give effect to the definition
of conflict of interest advocated in the OECD Guidelines and this Toolkit, while
at the same time making clear the relationship between the various forms of
conflict of interest, corruption, integrity and ethics.

LINK: See Guidelines Sections 1.2.2; 2.2.1.
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Basic Code of Ethics Provisions Relevant
to Conflict of Interest

Serving the public interest

Civil servants and public officials are expected to maintain and
strengthen the public’s trust and confidence in public institutions, by
demonstrating the highest standards of professional competence, efficiency
and effectiveness, upholding the constitution and the laws, and seeking to
advance the public good at all times.

Transparency and accountability

Civil servants and public officials are expected to use powers and
resources for the public good, in accordance with the law and government
policy. They should be prepared to be accountable for the decisions they make,
and to justify their official decisions and actions to a relevant authority, or
publicly, as appropriate in the circumstances.

Integrity

Civil servants and public officials are expected to make decisions and act
without consideration of their private interests. Public service being a public
trust, the improper use of a public service position for private advantage is
regarded as a serious breach of professional integrity.

Legitimacy

Civil servants and public officials are required to administer the laws and
government policy, and to exercise legitimate administrative authority under
delegation. That power and authority should be exercised impartially and
without fear or favour, for its proper public purpose as determined by the
Parliament or the official’s organisation as appropriate in the circumstances.

Fairness

Civil servants and public officials should make official decisions and take
action in a fair and equitable manner, without being affected by bias or
personal prejudice, taking into account only the merits of the matter, and
respecting the rights of affected citizens.
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Responsiveness

As agents and employees of the elected government, civil servants and
public officials are required to serve the legitimate interests and needs of the
government, public organisations, other civil servants, and citizens, in a
timely manner, with appropriate care, respect and courtesy.

Efficiency and effectiveness

Civil servants and public officials are required to obtain best value in
expenditure of public funds, and efficient use of assets deployed in or through
public management, and to avoid waste and extravagance in the use of
resources in public programmes and official activities.
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Tool Specification No. 6

TooL NAME: Conflict of Interest — Self-test

TOOL TYPE: Short questionnaire/memory-jogger for senior
managers.

Comments. As a diagnostic measure, senior managers and heads of
public organisations can use the following short questionnaire to remind
themselves of the need for personal efforts, specifically targeted, to
discourage the growth of conflict of interest, corruption and misconduct in
the organisations for which they carry responsibility.

LINK: Guidelines, Sections 1.2.1; 2.1; 2.3.2.

So far,
So good...
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Conflict of Interest — Self-Test

1. If a public survey on the incidence of conflict-of-interest cases were
conducted in government ministries this week, I believe that the survey
would show that the occurrence of serious conflict-of-interest cases in my
ministry/agency is:

a) Low.

b) Moderate.
¢) High.

d) No opinion.

2. In the course of my duties in the past six months, what have I achieved
specifically with reference to reducing?

a) Conflict of interest?
b) Lack of transparency in the organisation?
¢) Lack of accountability in the organisation?

3. In the course of my duties in the past six months, how many times have I
spoken with my senior staff with specific reference to:

a) Managing conflict of interest?
b) Increasing transparency in what we do as officials?
¢) Increasing accountability for what we do as officials?

4. In seeking to increase transparency and accountability in the organisation,
what have I achieved to encourage concerns by staff about conflict-of-
interest issues to be raised for discussion with me, or with an appropriate
person in the organisation?

5. In seeking to increase transparency and accountability in the organisation,
what have I achieved to encourage concerns about conflict-of-interest
matters to be raised with me or with another appropriate person, by clients,
contractors and citizens who have dealings with the organisation?

6. In the course of my duties in the next six months, what do I plan to achieve
specifically with reference to reducing:

a) Conflict of interest?
b) Lack of transparency in the organisation?

¢) Lack of accountability in the organisation?
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Tool Specification No. 7

TooL NAME: Conflict of Interest — General
Provisions for Compliance

TOOL TYPE: Draft generic law, for adaptation.

APPLICATION:Incorporation of concept of “misconduct” (after
adaptation/redrafting as appropriate) in new or
revised ethics laws/codes.

Comments. The Tool No. 7 consists of two elements: 1) a suite of generic
draft clauses which could be adapted for inclusion in a law for enforcing the
fundamental definition of conflict of interest (Tool No. 1); and 2) a contract-
based procedure for encouraging compliance with ethical standards by
former officials.

The draft clauses focus on the key elements of a modern corruption/
misconduct or anti-corruption law for the public sector.

The generic term “misconduct”, as defined, includes the ideas of “breach of
trust” and “dishonesty”: this definition may therefore be used to provide a
link to existing law and policy dealing with corruption and conflict of
interest.

With appropriate adaptation to suit the specific legal framework and
particular drafting practices of the country concerned, these clauses could be
used to give effect to the definition of conflict of interest advocated in this
package, while at the same time making clear the relationship between
conflict of interest, corruption, integrity and ethics.

The contractual approach could be useful where voluntary compliance
with standards may be an issue, for example in relation to employment or
appointments after the official has left public office or the civil service.

LINK: See Guidelines, Sections 1.1; 1.2.
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Hmmm...
now this doesn’t

seem so very
difficult...
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Conflict of Interest
General Provisions for Compliance

A law on conflict of interest could adapt the following generic definition
of “misconduct” for the purpose of defining an offence related to corrupt (etc.)
conduct by an official or a private citizen.

Definitions

In this section, “misconduct” means:

a) For a person, regardless of whether the person is a public official, conduct,
or a conspiracy or attempt to engage in conduct, of or by the person that
adversely affects, or could adversely affect, directly or indirectly, the honest
and impartial performance of functions or exercise of powers of:

i) a public office or body, or
i) any person holding a public office.

b) For a person who holds or held a public office — an act by the person, or an
offer or attempt by the person to engage in an act that involves:

i) the performance of the person’s functions or the exercise of the person’s
powers in a way that is knowingly unlawful, or is not honest, or is not
impartial, or

i) abreach of the trust placed in the person as the holder of a public office, or

iii) a conflict of interest, whether the conflict has been declared in
accordance with the requirements of the person’s public office or not, or

iv) a misuse of information or material acquired in or in connection with
the performance of the person’s functions as the holder of a public office,
whether the misuse is for the person’s benefit or the benefit of someone
else, or

v) a disciplinary breach for which the penalty provided by law is
termination of the person’s appointment or service.

“Person” also includes a legal person.

Conduct happening over time may be misconduct

a) Conduct may be misconduct even though:

i) some of the effects or elements necessary to constitute misconduct
happened before the commencement of this law, or

i) a person involved in the conduct is no longer a public official.
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b) Conduct engaged in by, or in relation to, a person at a time when the person
is not a public official may be considered to be misconduct if the person
becomes a public official.

Conduct outside the [country] may be misconduct

a) Conduct may be misconduct regardless of:
i) where the conduct happens, or

ii) whether the law relevant to the conduct is a law of the [country] or of
another jurisdiction.

Misconduct not affected by time limitations

Conduct remains misconduct for the purposes of this law even if an
action for an offence to which the conduct is relevant can no longer be brought
or continued, or an action for termination of an official’s appointment because
of the conduct can no longer be taken.

40 MANAGING CONFLICT OF INTEREST IN THE PUBLIC SECTOR - ISBN 92-64-01822-0 - © OECD 2005



TOOL SPECIFICATION NO. 7

Appointments and employment after leaving public office

If a specific law does not regulate the employment or appointments of
senior officials after they leave public office, and where the relevant code of
ethics is not enforceable on former officials, an alternative approach may be to
encourage compliance with standards through a form of personal contract.

While different formal requirements might operate in different legal
systems, in principle such an agreement should take the form of a letter of
agreement which creates the legal relationship fundamental to a contract.
The agreement would generally be between the proposed appointee (for
example a person who is to be appointed as a minister, or as head of a public
body, or any political appointee) and the person who has power to make the
appointment (for example, the Prime Minister of the day, or the Head of State)
in right of the State.

The essence of such a contract would be a written undertaking, made by
the proposed appointee as a condition of the appointment being made, to
comply with the specific requirements of the relevant code of ethics for a
specified period after leaving public office. The person being proposed for
appointment would be expected to sign the agreement on accepting the offer
of appointment or nomination. The proforma agreement document could be
published as an attachment to the relevant ethics code.

The contract mechanism is not readily open to abuse, as it would be for a
court to decide as to whether a particular contract had been breached.

A suggested general outline of the proposed form of words is:
To: [Prime Minister/Head of Stateof . ........ ... ... ... ... ...... I

I, [name], acknowledge that I have read and understood the [Ethics Code],
and in particular undertake to comply in all respects with [the Code’s]
provisions [clauses...] governing appointments and employment after [holding
a public office/a term of Parliamentary office, etc.].

In consideration of the offer of appointment/nomination for
appointment as a [minister/etc.], which I hereby accept, I acknowledge that the
provisions of [the Code/specific clause(s)] will be legally enforceable in contract
by virtue of my acceptance of the offer of appointment as a [Minister/etc.].
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Tool Specification No. 8

ToOL NAME: Gifts and Gratuities Checklist
TOOL TYPE: Open-ended prescriptive checklist.
APPLICATION: Decision making; training.

Comments. Codes of conduct/ethics in the public sector often give a lot
of attention to the issue of gifts to officials — what gifts can be received, what
is prohibited, and under what conditions.

This prescriptive checklist reduces the potential for confusion to four
simple tests, arranged under a mnemonic - GIFT - to make the tests easier to
remember.

Each element of the GIFT mnemonic recalls one of the principles of public
ethics, rather than a set of complex administrative definitions and criteria or
processes.

LINK: See Guidelines, Sections 2.2.1; 2.2.2.
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Gifts and Gratuities Checklist

Genuine

Independent

Free

Transparent
\ —_—

is this gift genuine, in
appreciation for something
| have done in my role as
a public official, and not
requested or encouraged
by me?

If | accept this gift, would
a reasonable person have
any doubt that | could be
independent in doing my
job in the future, especially
if the person responsible
for this gift is involved or
affected by a decision |
might make?

If I accept this gift, would
| feel free of any obligation
to do something in return
for the person responsible
for the gift, or for his/
her family or friends/
associates?

Am | prepared to declare
this gift and its source,
transparently, to my
organisation and its clients,
to my professional
colleagues, and to the
media and the public
generally?
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Tool Specification No. 9

TOOL NAME: Gifts for Officials — Generic Law
TOOL TYPE: Model generic law, for adaptation.

APPLICATION:Incorporation (after adaptation/redrafting as
appropriate) in new or revised ethics laws/codes.

Comments

1. “Reportable gifts” are distinguished from those gifts which are not
required to be reported by the officials who receive them. What gifts are
reportable is a policy decision to be made by each organisation.

2. An organisation’s ethics manual or conflict-of-interest policy should
outline situations which officials should avoid, and actions to be taken if a
problematic situation does arise. Prohibitions, for example, a provision
that monetary gifts should not be accepted in any circumstance, shuld be
clearly stated.

3. In developing systems, an agency should consider other relevant matters,
including, for example, the Criminal Code, and any law or policy about
ethics, corruption, misconduct, and conflict of interest applicable in the
public sector.

4. Because of the nature of the reportable gifts, the details and circumstances
of the gift should be recorded and documented to form an official record of
the gift. This should discourage officials from acting unethically.

5. Finally, it is not the value of the gift that is the main policy issue in most
cases: it is the question of how to deal appropriately with the actual or
presumed relationship between giver and receiver that matters most. Gifts
to public officials in their private capacity (as opposed to official gifts to the
official’s organisation), should raise the question of whether there is a
relationship between the giver and the receiver which could constitute a
serious risk to the integrity of the individual official, or to the organisation.

LINK: See Guidelines, Sections 1.1; 1.2; 2.3.
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Gifts for Officials — Generic Law

Definitions

“Gode of ethics”, of a public body, means the approved code of ethics of
the ministry, department or agency concerned.

“Gurrent market value”, of a gift, means the real market value of the gift
on the day it is received.

“Gift” includes:

a) a gift of entertainment, hospitality, travel or other form of benefit of
significant value; and

b) a gift of any item of property of significant value, whether of a consumable
nature or otherwise, including, for example, display item, watch, clocks,
book, furniture, figurine, work of art, jewellery, equipment, clothing, wine/
spirits, or personal item containing precious metal or stones.

Meaning of “reportable gift”
1. A “reportable gift” is:

a) any gift made to an official by an organisation, agency or private sector
entity, or

b) any gift made to an official by a private individual.

¢) where the current market value of the gift exceeds the “reportable gift
threshold™ as determined by regulation

2. A gift received by an official from a relative, personal friend, or family
member in a private capacity and in accordance with normal social custom
(such as at a birthday, marriage, religious festival, etc.), or a gift from any
source in recognition of service, professional achievement, or retirement), is
not a reportable gift. This does not limit the operation of the code of ethics
of a public body to the extent the code provides for reporting a gift of a value
less than the reportable gift threshold.

3. Where an official receives more than one gift from the same person in any
financial year, and the current market value of all the gifts so received
exceeds the reportable gift threshold applicable at the end of the year, each
of the gifts so received are reportable gifts.

* Amount of limit to be selected according to policy intention.
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4. If an agency makes more than one gift to the same official, etc. in a financial
year, and the current market value of all gifts exceeds the reportable gift
threshold, each of the gifts so received are reportable gifts.

Reportable gifts to be dealt with as a physical or material asset
5. A reportable gift received by the official must be dealt with as the public
body’s accountable asset.

6. A public body may dispose of reportable gifts, after registration, as it
determines.

Reportable gift to be declared and accounted for

7. An official who receives a reportable gift must complete a declaration:

a) within 14 days after the gift becomes a reportable gift because it exceeds
the “reportable gift threshold”, or

b) for another reportable gift within 14 days after receiving the gift.
8. In the case of reportable gifts, the official must, as soon as practicable:

a) Transfer the gift into the control of the official’s public body; and by
consent, may.

b) Pay to the body:

i) for gifts that are reportable gifts because they exceed the threshold, an
amount equal to the difference between the total current market value
of the gifts and the reportable gift threshold for each gift, or

ii) for any other reportable gift an amount equal to the difference between
the current market value of the gift and the reportable gift threshold.

9. Paragraph 1 above does not limit the operation of the code of ethics of a
public body to the extent the code provides for reporting the receipt of a
reportable gift within a period of less than 14 days.

Register of reportable gifts
10.The public body must keep a register of reportable gifts received by any
official of the body.
11.The register must include information about each of the following matters:
a) The date the reportable gift was received by the official.
b) The persons and circumstances involved in making and receiving the gift.

c) A detailed description of the gift, including its current market value and
the basis for the valuation.

d) The approval for receiving the gift, if relevant, and
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e) The date the gift was transferred to the control of the body and the
present location of the gift, or

f) If the official is permitted to retain the gift:

i) the date and amount of the payment made under paragraph 8 (b), for
the gift.

g) If the gift is disposed of:
i) the authority for disposal;
i) the date and method of disposal;
iii) the name and location of the beneficiary; and

iv) the proceeds, if any, arising from the disposal.
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Tool Specification No. 10

TOOL NAME: Registration of Personal Interests
and Assets - Procedure

TOOL TYPE: Basic administrative form (for completion by
individuals).

APPLICATION: Incorporation (after adaptation/redrafting as
appropriate) in new or revised administrative
process, supported by ethics law/code.

Comments. This short form is intended to be used to identify the
relevant personal assets and beneficial interests which are most likely to
cause a conflict-of-interest situation.

The administrative procedure would need to be supported by a law or
government policy to be enforceable.

Failure to provide a complete return when required could be made the
subject of sanctions (for example, disciplinary action or disqualification from
public office for a public servant, or removal from elected office for an elected
official), or criminal sanctions as appropriate.

The process does not require an official to identify assets disposed of during
the reporting period. Optionally, a stronger form of this declaration process
would do so, by means of a question (which could be inserted as a new item
after Question 11) to identify any assets which were identified as owned on the
previous declaration form, and which have since then been disposed of, their
value on disposal, how they were disposed of, and to whom.

LINK: See Guidelines, Sections 1.1; 1.2.
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